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(cfi) ~~/ File No. GAPPL/COM/STP/2391/2022-APPEAL / ~/ o-8; - \ L
f sr?gr tierr3fl fkai# I

('©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-110/2022-23 and 06.02.2023

(if)
qRa furmrzr/ aft arfergrgr, ergn (rfta)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st# Rt faai#I
('cf) Date of issue

08.02.2023

Arising out of Order-In-Original No. 46/ST/ONADJ/2021-22 dated 29.03.2022 passed by

(s) the Assistant Commissioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate

7 f)a#af#arr sit Tar/ M/s Bhoomi Consultant [Prop. Shri Rakesh

('tf) Name and Address of the Chinuprasad Joshi], First Floor, Vraj Bhumi
Appellant Complex, Shamalaji Road, Modasa, Aravalli-383315

#lgrfzr sf@a-sr?gr sriagr rzramar ? it azsrgr ah fazrnfnfa RtsatTTT
srfenatl #t aft srzrarterr sraeagramar&, #a f@ easrh fasgtaar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or r.evision
application, as the one may be against such order, to the appropriate authority in the
following way.

'm«rWcfiT{ cfiT "TfU~~:-
Revision application to Government of India:

( 1) 4ta sgraa g4a arf@2fr , 1994 Rta 3fddR aarr mgau#apt arr cJ?r
3q-rtr ehzr gm eh siasfa gtru 3ma zfl Raa, stzrar, fa tiara4, zls«a Pe=tr,
tftif, sfartr sraa, irai, ?fact: 11000 1 cITT" ~ '5fftTT~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, govern.ed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) Rm Rt zf a sa@ft z(Ratatfa#ft sag1tr zra rat #z ff
o;s I◄ I I (a? gssrt I ( if ~ -?f~ §Cl: l=fTlT if, m fc!,m 'l-1 o;s I :i 11at suetzag ff art

ssrttgt Rr4fareht g&z
In case of any loss of goods where the loss occur in transit from a factory to a

ehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

( ea ) sq a#arzft gr f.-l <.JtRl a m u arr fa frl-4fo1 B"~~q l=ITT1' -qz

gr«a graRazeairshagfta atvar Raif@a z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3fRl+f xiqra fl saraa gem eh rara aRu st zpt#fzmr Rt n&2zit sr2gr itz
arr u4 far a ga1fen rzga, zfh h arr "CfTRcf ataT "4"f "2fR fazf2fr (i 2) 1998
arr 109a fgaRu rgt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) Rt 3graa g[es (fa) R 4 -4 I ct J), 200 1 2fa 9 #sia«fa fa f.-1 Fchn:rcp,r~ ~-8 B" cTT
nfaat , fa an2gr a 4fasr 9fa Gata "ffi"i'{"t eh sf@aa-mt?gr ui s~ta sm?gr Rt cTT-cTT
4fail ah arr 5fa 3ta fear mar rfequ sh er arar mr ff h sifa nr 35
frtmfur fr hgar ka arrt-6 arrRt fa st z)flet

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@st 3n4ah arr szi iarav arest ant5a2trs? 200/- fl ratr ft
stgsi sziiqzan u «atswar gt clT 1000/- # "CfiTTf~#~I

-The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

Rlr green, hr sqra teaqi aara zfll4 +rf@tara 1fasf
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at srrar ga f@Ru, 1944 RtnT 35-#0/35-<h sia«fa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5Rf 4Ra aarg gar ah sarar Rt sfa, shat a ma flat gees, ah&rz
'3,91 ~rl ~~ "ffcfTcl,( 3-141 ffi a ntznf@2awr (fez) #fr ufgar 2Rt fifer,zatata 2nd T-ITTTT,

at? sat, tar, fa7(I, 7ala(-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. I•n case of appeals other than as mentioned above para.

· '4-·, The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
scribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar., of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Raz cm?gra& sr?git mrrag gar?t rt#ptrafuRrmr@arrsrj
it far star reg < azr?ta zg st f far utmf aa hfu zrntf@fa sf«fr
nrznrf@law #t casfu?hr4r cITT" v4star fr star &

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 la:cs fee of Rs.100/- for each.

(4) ·arr gra sf@2Ra 1970 zrnt tis#lf@la Rt sg@ft -1 # sia«fa fiRa flu gar vn
3aaa Trqr?gr zrenf@fa Rf1 qf2par ahgr jar@a ft un TR@ s6.50 # a+T 1117

gen emz «+wt gtr =fez
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
Q scheduled-I item of the court fee Act, 1975 as amended.

(5) z sit ii@rart #t Rinraar fail ft sat ft cz safa fiat sarar ?2 wt flt
gen, #ta sgraa gteavi ara sf) Fara1f@4wT (4 I £t fPct RT) f.t£ti:r, 1982 i:f~ i,
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far grea,hi3qrar geesgaataaft +rnf@aw (fez) d@ 4fa sflRthmt+a
ii fail (Demand) qi is (Penalty) cfi"f 10%f star mar sfarf ? grail, sf@rma Ifr
10~~i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a+Rtsr gra s#area h# siaa, gRR@tr#rRti (Duty Demanded) I

(1) is (section) 11D a agafaff« afgr ;

(2) ITTf~~ffl?:cfiTumlf" ;
0 (3) dz %fezfita fa 6ager

z g@wt'i@zft'uza srr ftgarz aft' atfaad fu pa sfaft

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <marfsf qfewr ?h arr nzi greens rrar greaa au fatR4a gtat #u nu
ca ah10% 45rar sit sgtha aus fatR@a gtavs@10% 4atRt staft?l

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
nalty, where penalty alone is in dispute."
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pf1fr s?g / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bhoomi Consultant (Proprietor: Shri Rakesh

Chinuprasad Joshi), 1st Floor, Vraj Bhoomi Complex, Shamlaji Road, Modasa, Aravalli- 383315,

Gujarat (hereinafter referred to as "the appellant") against the Order-In Original

No.46/ST/OA/ADJ/2021-22, dated 29.03.2022 (hereinafter referred as the 'impugned order')

passed by the Assistant Commissioner, CGST & C.Ex.,Division- Himatnagar, Commissionerate

Gandhinagar. [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant was engaged in providing

"Consulting Engineer Service", and was holding Service Tax Registration No.

ABPPJ3049QST001 for the same. As per the information received from the Income Tax

Department, the appellant had earned substantial income from the services amounting to

Rs.63,27,510/- [Rs.13,36,359/- + Rs.49,91,151/-] during the Financial Years 2015-16 & 2016

17. However, thevalue declared in the ST-3 returns for the said period was "NIL". Thus, it was

found that the appellant had evaded/ short paid the Service Tax amounting to Rs.942445/- O
on the entire value of Rs.63,27,510/- reflected in the Income Tax Returns, which was

suppressed from the Service Tax department.

2.1 Accordingly, a show cause notice was issued to the appellant vide F.No.V/15-39/CGST

HMT/0 & A/20-21, dated 21.07.2020, wherein it was proposed to demand and recover:

(i) Service Tax amount of Rs.9,42,445/- under proviso to Section 73(1) of the Finance

Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994, on the above amount of Service

Tax.

(ii) Penalty under Section 78 of the Finance Act, 1994.

3. The show cause notice was adjudicated vide the impugned order wherein the 0
adjudicating authority has:

(i) Confirmed the demand of Service Tax amountof Rs.9,42,445/- ;

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994, on the above

demand of Service Tax.

(iii) Imposed a penalty of Rs.9,42,445/- under Section 78(1) of the Finance Act, 1994.
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4. Being aggrieved with the impugned order, the appellant have filed the present appeal

on merits along with application for condonation of delay.

5. Shri Sachin Dharwal, Chartered Accountant, on behalf of the appellant, had appeared in

person for personal hearing on 09.01.2023. He reiterated submissions made in the application

for condonation of delay.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum and the application for condonation of delay. In their application for

condonation of delay the appellant have submitted the reasons for the delay as under:

a) After the service of order on 16.04.2022, the Appellant took a period of one week to

understand the order, to decide the remedy available with them and to consult a

Chartered Accountant firm, who could provide him the remedy available against the

said order.

b) The Appellant met Mr. Bhaumik Patel, who took a period of 2 weeks for providing the

remedies available to the Appellant against the said order. He also advised them to pay

the pre-deposit.

c) Mr. Bhaumik Patel provided the reference of M/s DBMK & Co., Chartered Accountants,

Ahmedabad for handling the appeal matter. As instructed, the appellant provided the

copy of all the documents, order, notices and submissions to CA Sachin Dharwal,

Partner of M/s DBMK & Co. in two to three weeks.

d) After handing over of the documents, CA Sachin Dhariwal took time of 15 to 20 days to

study the documents and prepared the appeal papers. Also the CA was out of town for

few days.

7. It is observed from the records that the present appeal was filed by the appellant on

12.07.2022 against the impugned order dated 29.03;2022, which the appellant claimed to

have received on 16.04.2022. Thus, there is a delay of twenty seven (27) days in filing the

present appeal beyond the prescribed time limit of two months as per the provisions of

Section 85 of the Finance Act, 1994.

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the Commissioner

(Appeals) is to be filed within a period of two months from the receipt of the order being

appealed. Further, the proviso to Section 85 (3A) of the Finance Act, 1994 allows the
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Commissioner (Appeals) to condone delay and allow a further period of one month, beyond

the two month allowed for filing of appeal in terms of Section 85 (3A) of the Finance Act,

1994, if he is satisfied that the appellant was prevented by sufficient cause from presenting

the appeal within the aforesaid period of two months.

8. On going through the submissions, I find that the appellant have not appropriately

represented the· case at adjudication stage and also at appeal. stage. I further find that the

appellant could not give any cogent reason for the delay and also failed to submit any

documentary evidences to justify the cause which prevented them to present the appeal

before the appellate authority. Therefore, this appellate authority is not inclined to condone

the delay occurred by the appellant under Section 85 of the Finance Act, 1994. Thus, the

appeal filed by the appellant is required to be dismissed on the grounds of limitation as not

filed within the prescribed time limit. I do not discuss the issue involved in the appeal on

merits of the case and on the decision taken by the adjudicating authority vide the impugned.

order.

9. In view of the above discussion and findings, I reject the present appeal filed by the

appellant as being barred by limitation.

0

10. srf@a4afaaf Rtn& srfa at fqzrr sqla adh fa snrar at
The appeal filed by the appellant stands disposed of in above terms.

'orsl--5rs»
~~p.v,.-,,1,A.Yt1 ..

(Akhilesh Kumar) .
Commissioner (AppealsJ

Date: 06.02.2023 O
<1
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\'O ~ ...(Ajay Kumar Agarwal)

Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

Attes~4%MM\-
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BY RPAD / SPEED POST

To,
M/s. Bhoomi Consultant,
(Proprietor: Shri Rakesh Chinuprasad Joshi),
1s Floor, Vraj Bhoomi Complex,
Shamlaji Road, Modasa,
Aravalli- 383315, Gujarat.

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Himatnagar, Commissionerate:
Gandhinagar.

4. TheSuperintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

1s.card FIIe.

- 6. P.A. File.
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